UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the M atter of:

Titan Whed Corporation of lowa, Docket No. RCRA-V11-98-H-0003

N N N N N N

Respondent.

INITIAL DECISION

This case was initiated on September 17, 1998 by the filing of a complaint pursuant to Sections
3008(a) and (g) of the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. 8§ 6901 &t. seq.
The Complaint chargesthe Titan Whed Corporation of lowa (“ Titan Whed” or “Respondent”) with three
counts of violating RCRA and the regulations promulgated thereunder. Complainant seeks atotd civil
pendty for the dleged violationsin the amount of $150,289. That tota allocates $55,050 for Count I,
$74,381 for Count 11, and $20, 858 for Count I11.

EPA aso requests that the Court order Respondent to submit to EPA a closure plan for the
hazardous waste storage areas in accordance with 40 C.F.R. Part 264, Subpart G, proof of financia
assurance for the closure pursuant to 40 C.F.R. § 264.143, and a certification of closure pursuant to 40
C.F.R. §264.115.1

!Asapreiminary mater, on February 13, 2001 EPA filed aMotion to Strike an Affidavit of
Stanley A. Riegd, counsdl for Respondent, and a letter from EPA to Mr. Riegel dated October 12,
1999, both of which were submitted by Respondent with its Reply Brief. EPA argues that the two
documents should not be admitted into evidence as they are both untimely and irrdlevant. EPA
maintains that Respondent should have included these documents in its prehearing exchange and that
given that such documents had not been entered into the record previoudy, they should not be alowed
into evidence at this stage of the proceedings. With respect to the reevancy of the two documents,
EPA contends that they do not address the closure of the facility as sought by EPA in the Complaint.
Rather, they address the sampling and remediation of petroleum contaminated soil, which EPA argues
is not relevant to the Complaint and was not the subject of the EPA inspections.



On September 1, 1999, the Court issued a Notice of Hearing, setting an evidentiary hearing for
December 2-3, 1999 in Kansas City, Missouri. On November 24, 1999, the parties filed a Joint
Statement of Facts and waived their right to an evidentiary hearing. On November 29, 1999, the Court
issued an Order Cancdling the Hearing.2

Count | dleges that on eight separate occasions between May 13, 1994 and April 17, 1998,
Respondent stored containers of D001, FOO03, and FOO5 hazardous waste at the Titan Whed fadility for
periods greater than 90 days, prior to shipping the waste off-gte for digposa, without an extension from

In response to the Motion, Respondent argues that the exhibits are indeed relevant to the issue
of the closure plan because they describe the circumstances surrounding the development of a plan for
additiond soil assessment in lieu of aclosure plan. Respondent maintains that EPA permitted it to
submit the soil assessment plan ingtead of the closure plan and may not now require that it submit a
closure plan and financia assurance of such. EPA did not reply to Respondent’s argumentsiin its
Opposition to Complainant’s Motion to Strike.

Basad on the written record, which is the only evidence upon which the Court may make a
determination, as the parties waived their right to an ord hearing, thereis no indication that EPA did in
fact agree to the submission of a soil assessment plan in lieu of the closure plan and financid assurance,
except for the testimony given by Stanley Riegd, in his affidavit of February 9, 2001. The Court cannot
make any conclusions as to conversations or agreements between the parties beyond the scope of the
record. The documents EPA seeks to have excluded do not affect liability one way or another, that is,
the materid contained in these two documents do not change the Court’ s finding that Respondent
committed the violations that EPA dleged in the Complaint. Seeinfratext at 6. As such, the Court
concludes that these documents are irrelevant to the determination of liability on the part of Respondent.
It ison this basis, and because the exhibits were submitted in an untimely manner, a the time
Respondent submitted its reply brief, that they will not be admitted.

2 |n another preliminary determination, on December 13, 2000 the Court granted EPA’s
December 1, 1999 Moation to Strike. The effect of this Order wasto strike certain exhibits submitted
by Respondent. Specifically the following proposed exhibits were excluded:

(1) summaries of other enforcement actions, (2) documents received from the State of Missouri which
pertain to enforcement actions filed and/or settled by that State under the Missouri Hazardous Waste
Management Law during the previous two years, (3) letters from Respondent requesting summaries of
enforcement actions; (4) alist of enforcement actions taken by EPA, as printed from EPA’sweb Ste;
and (5) documents received from EPA Region VII under a Freedom of Information Act request which
pertain to enforcement actions filed and/or settled by EPA under RCRA during the previous two years.
See: Order Granting Complainant’s Motion to Strike, December 13, 2000.

2



the Environmenta Protection Agency (“EPA” or “Complainant™), inviolation of Section 3005(a) of RCRA,
42 U.S.C. § 6925(a).

Count 11 aleges that Respondent failed to develop or implement a personnel training program
addressing the requirements of 40 C.F.R. Part 265, in violation of 40 C.F.R. § 265.16.

Count 111 dlegesthat Respondent had aninadequate contingency plan, specificaly, that Respondent
faled to have and update a contingency plan for the facility that describes the emergency services
arrangements required by 40 C.F.R. § 265.52(c), that includes a list of emergency coordinators, as
required by 40 C.F.R. § 265.52(d), and that lists any emergency equipment.

BACKGROUND?

TitanWhed isan lowa corporation and isa*“person” as defined in RCRA Section 1004(15), 42
U.S.C. §6903(15). Respondent hasleased and operated the facility located at R.R. 2, Blue Grass Road,
Walcott, lowa (“facility”) since July 1988°, where it manufactures stedd whedlsfor agricultural equipment.
Asaresult of the manufacturing activities at the facility, Respondent generates solid and hazardous waste,
as those terms are defined in 40 C.F.R. § 260.10. On or about April 1, 1996 Respondent submitted to
EPA aNoatification of Hazardous Activity, identifying itself asahazardouswaste generator. During thetime
inwhich the alleged violations occurred, Respondent generated hazardous waste in quantities greater than
1000 kilograms per month at the facility, thus making it a Large Quantity Generator. As a consegquence,
Respondent was subject to the requirements under RCRA 8 3005.

30n November 24, 1999, the parties submitted to the Court a Joint Statement of Facts and
waived their right to hearing in this matter. Because the parties agreed, there is no digpute asto the
facts set forth in thisdecison. The facts rdated in this Background section are taken from the Joint
Statement and consequently are not in dispute. These facts establish and Respondent concedes,
ligbility asto dl Counts. The only remaining dispute in this proceeding involves the appropriate pendty
for each Count.

“The facility has approximately 300 employees and it is located on a site of about 45 acresin
dze. Prior to July 1988, the facility was operated under the name French & Hecht, under different
ownership. Around September 1980, French & Hecht identified itself to EPA as a hazardous waste
generator.



On October 22, 1997, EPA representative, Mr. Bryce Tobyne, conducted a RCRA screening
ingpection of the facility. Based on Mr. Tobyne's findings, EPA decided to conduct a full RCRA
compliance ingpection of thefacility. On February 10-11, 1998, another EPA representative, Mr. David
Whiting, conducted such an inspections. As aresult of the ingpections, EPA filed a Complaint against
Respondent, charging it with the violations as set forth in the three counts. The violations have been
conceded. (supra note 3).

With respect to Count |, that Respondent on eight separate occas ons stored hazardous waste at

the facility for periods grester than the 90 days alowed by RCRA, without a permit, interim status, or an
extension granted by EPA, the following has been etablished:
(1) Respondent stored containers of D001 and FOO3 hazardous waste &t the facility for a period of 187
days from October 11, 997 to April 17, 1998; (2) Respondent stored containers of D001, FOO3, and
FOO05 hazardous wagte at the facility for a period of 112 days from April 24, 1997 to August 14, 1997,
(3) Respondent stored containers of D001, FOO3, and FOO5 hazardous waste at the facility for a period
of 143 daysfrom December 2, 1996 to April 24, 1997; (4) Respondent stored containers of D001, FO03,
and FOO5 hazardous waste at the facility for a period of 111 daysfrom August 18, 1996 to December 2,
1996; (5) Respondent stored containers of D001, FOO3, and FOO5 hazardous waste at the facility for a
period of 160 days from March 6, 1996 to August 18, 1996; (6) Respondent stored containersof D001,
F003, and FOO5 hazardous waste at the facility for aperiod of 264 days from June 16, 1995 to March 6,
1996; (7) Respondent stored containers of D001, FOO03, and FOO5 hazardous waste at the facility for a
period of 134 days from February 2, 1995 to June 16, 1995; and (8) Respondent stored containers of
D001, FO03, and FOO5 hazardous waste at the facility for a period of 118 days from May 13, 1994 to
Sentember 7, 1994.

The violation dleged in Count Il of the Complaint, that Respondent failed to develop or use a
personnel training program that isaimed a compliance with the requirements of 40 C.F.R. Part 265, and
that teaches employees how to respond to emergency sStuations, is based on the findings made during the
February 1998 inspection of the facility. While Respondent did provide its employees with OSHA
hazardous communication training and had a pamphlet at the facility describing proper hazardous waste



management, Respondent failed to have awritten description of the personnel training program or records
documenting that persons working a the facility received and completed such training.

Regarding the violationsaleged in Count 111, it has been conceded that Respondent’ s contingency
plan failed to meet the requirements of 40 C.F.R. 88 265.50-.54 as it (1) did not describe emergency
arrangementsagreed to by loca police departments, fire departments, hospitals, contractors, and stateand
local emergency response teams, pursuant to 40 C.F.R. 8 265.37; (2) did not list names, addresses, and
telephone numbers (both office and home) of al persons qudified to act as emergency coordinator; and
(3) did not include a ligt of dl emergency equipment at the facility, describe the locations and physica
description of the equipment, or provide an outline of the cagpakilities of such equipment.

LIABILITY

AsRespondent has conceded dll factua and legd issuesregarding thethree Counts, the Court finds
Respondent liablefor al three counts. Respondent’ s storage of D001, FOO03, and FOO05 hazardous waste
on site without a permit or interim status for more than 90 days, violated Section 3005 of RCRA, 42
U.S.C. §6925(a). Respondent’sfailure to develop or use a personne training program in amanner that
ensures compliance with the regulations of 40 C.F.R. Part 265, violated 40 C.F.R. § 265.16. Last,
Respondent’s failure to have and to update a contingency plan for the facility that contains dl of the
requirements of 40 C.F.R. Part 265, violated 40 C.F.R. 88 265.52(c),(d), and (g).

PENALTY DETERMINATION

Pursuant to RCRA Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), “[alny penalty
assessed...shall not exceed $25,000 per day® of noncompliance for each violation of a requirement of
[Subchapter 111].” The section also Sates that the Court must “take into account the seriousness of the
violaiion and any good faith efforts to comply with the applicable requirements” RCRA Section
3008(a)(3), 42 U.S.C. § 6928(a)(3).

SThis figure has been increased for inflation by 10%, to $27,500, for violations that occur after
January 30, 1997. 40 C.F.R. Part 19.



In determining a proper pendty, the Court must rely on the “evidence in the record” and must do
S0 “in accordance with any pendty criteriaset forth in the Act.” 40 C.F.R. § 22.27(b). The Court must
condder “any civil pendty guiddinesissued under the Act.” 1d. EPA hasissued such guidelinesto aid in
the calculation of pendties for violations of RCRA. The RCRA Civil Pendty Policy (“Pendty Policy”),
which was issued in October 1990, consists of four componentsthat are used to caculae the pendty: (1)
agravity-based component; (2) a multi-day component; (3) adjustments of the sums of the gravity-based
and multi-day components; and (4) an economic benefit component.

For Count | of the Complaint, EPA has proposed a civil pendty in the amount of $55,050. In
determining this total for Count 1, EPA ca culated agravity-based pendty intheamount of $5,500, amulti-
day pendty in the amount of $49,225, and a pendty for Respondent’ s economic benefit of noncompliance
in the amount of $325. For Count Il of the Complaint, EPA determined that a pendty of $74,381 is
appropriate. Thistotal reflectsa$s,500 gravity-based pendty, a$49,225 multi-day pendty, and a$19,656
pendty for Respondent’s economic benefit of noncompliance. With respect to Count 111, Respondent
caculated a pendty of $20,858, which consists of agravity-based pendty of $550, amulti-day penalty of
$19,690, and a $618 pendty for economic benefit.

COUNT I : EPA’sPendty Caculation for Count |
1. Gravity

Inariving a the $55,050 proposed pendty for the violation aleged in Count | of the Complaint,
EPA first looked to the gravity of the violation, in accordance with the RCRA Pendty Policy. EPA
determined that the Count | violation fell within the moderate potential for harm/moderate extent of deviation
category in the pendty cell matrix.  This determination produced a $5,500 gravity-based pendty.
According to thewritten testimony of Royce Kemp, this pendty amount reflectsthe lowest end of the cell’s
range for amoderate potentia for harm/moderate deviation, after inclusion of the 10% upward adjustment
for inflation. Written Testimony of Royce Kemp (CX19) at 7.
A. Evaduation of the Potentid for Harm

EPA found that the violation fel within the range of moderate potentid for harm because

Respondent stored hazardous wastefor “ extended periods of time” whichincreasesthe potentid for leaking



containers and accidentd releases of wastes, both of which could negatively impact the drinking water
supply and could disrupt the ecosystem. EPA aso explained that “extended periods of hazardous waste
storage tend to lessen the accountakility of afacility’ swaste management systemn, which can ultimately result
in improper disposa practices’ and undermine the RCRA permitting program. Complainant’s Brief in
Support of Complainant’ s Proposed Findings of Fact, Conclusonsof Law (“Complainant’ s Brief”) Order
at 13; Complainant’ sReply to Respondent’ sPost-Hearing Brief (* Complainant’ sReply Brief”) at 1-2. EPA
did not find that a minor potential for harm designation was proper because of the increased risks of harm
to human heslth and the environment associated with storing hazardous waste for extended periods of time,
CX19at 7; Complainant'sBrief at 13. EPA dso did not find that therewasamagjor potentia for harm from
this violation because, according to Mr. Kemp, the drums in both storage areas were not damaged,
incompatible wasteswere stored separately, and themgj ority of thedrumswerelabel ed ashazardouswaste,
to reduce the risk of accidenta exposure. CX19 at 8.
B. Evauation of the Extent of Deviation

Following the pendty guideline for RCRA, EPA next determined that the extent of deviation was
moderate because of the extended periods of time that spent solvent waste was stored outside. Such
storage occurred for over 90 days on each of eight separate occasions. CX19 at 8; Complainant’s Brief
at 14. Storing the drums of hazardous waste outdoors for such extended periods of time®, EPA argues,
increases the risk that the drumswould lesk dueto rusting.” CX19 at 8. The violation did not amount to a
minor deviation because Respondent stored the hazardous waste for over 90 days on the listed occasions
over a period of close to four years, and was never in compliance with the hazardous waste treatment,
storage, or disposa requirements of 40 C.F.R. Part 264 during those time periods. CX19 a §;
Complainant’s Brief a 14. EPA did not consider the violation in Count | amgor deviation, as the facility
did “manifest off-gte hazardous waste fill bottoms from theindoor storage area, dthough not dwaysinthe

®As discussed previoudy, on seven of the eight occasions of the aleged violations, Respondent
stored hazardous waste on-site for periods greater than 100 days and on one occasion stored the
waste for more than 200 days. See supratext at 3-4.

"There were 42 drums of spent solvent waste that were stored on-site in violation of RCRA
Section 3005(a).



90 day period required.” CX19at 8.
2. The Multi-day Component

After andyzing the seriousness of theviolation, EPA, in accordance with the RCRA Pendty Palicy,
ca culated the multi-day penaty. Under the Policy, amulti-day pendty ismandatory when EPA determines
that the potentia for harm and the extent of deviation each fal within the moderate range. For Count |, EPA
caculated amulti-day fine in the amount of $49,225. Thistotd reflects a per day amount of $275, which
is the lowest end of moderate-moderate cdll in the multi-day matrix, adjusted upward 10% for inflation,
multiplied by 179, which is the number of days of violation the penaty policy presumes for this type of
violaion. CX19 at 9; Complainant’s Brief at 15. Respondent stored hazardous waste for periods longer
than 90 days on eight different occasions between August 11, 1994 and April 17, 1998, which amountsto
at least 500 daysof sorageinviolationof RCRA. Id. Thus, EPA used the full 179 days presumed by the
Pendty Policy in making this cdculation. EPA aso determined that the $275 per day amount was

gopropriate to “ serve as a deterrent for future violations.” 1d.

3. Economic Benefit of Noncompliance

EPA used an expert, Mr. Jonathan Sheffetz, to help caculate the present vaue of the economic
benefit® EPA determined Respondent’s economic benefit of noncompliance for
Count | to be $325. The $325 amount “represents the savings realized by [Respondent as a result] of
delaying the remova of the excess spent solvent and other hazardous wastes that were disposed of by the
fadility subsequent to the February 10-11, 1998 compliance evaluationinspection.” CX19at 10-11. Based
on April 29, 1998 correspondence from Respondent to Mr. Kemp, and a May 22, 1998 telephone
conversation between Dan Freeman of Titan Whed and Mr. Kemp, Respondent spent $21,680 “to analyze
and dispose of hazardous wastes’ which had been stored on-site for more than 90 days. 1d. at 11. EPA
determined that the economic benefit pendty should be $325, a figure which represents the earnings
potentia of the $21, 680 during the period of noncompliance. Id.

8Mr. Sheffetz' s services were used for the determination of the economic benefit for each of the
three Counts of the Complaint.



Respondent’ s Position Regarding the Pendty for Count |

Respondent maintainsthat the penaty EPA has proposed for Count | isunreasonable and that EPA,
in caculating it, ignored Respondent’s good faith efforts to comply with RCRA Section 3005(a).°
Respondent argues that under the gravity component of the pendty policy, both the potentia for harm and
the extent of deviation should be in the minor category. Respondent’ s Post-Hearing Brief (“ Respondent’s
Brief”) a 4-5. In coming to the conclusion that therewas only aminor potentia for harm, Respondent notes
that the drums containing the hazardous waste were not damaged, that at the time of the February 1998
ingpectionit regularly shipped hazardous waste off-gte for disposd, and that it stored incompatible wastes
separately. 1d. Respondent also argues that it made good faith efforts to comply with RCRA both before
and after theingpection, and that therefore, the extent of its deviation from the requirements was only minor.
Id. at 16. Itsefforts, according to Respondent, are evidenced by thefact that it regularly shipped waste off-
gte for disposd and that, soon after it learned of the 90-day violations, it removed dl excess drums
containing hazardous waste from the facility and indtituted an 80 day maximum storage limit. Respondent
aso notes that it increased recycling to reduce its inventory of waste on the premises. Id. at 4-5.
Respondent contends that by placing the violations aleged for Count | in the minor potentia for harm and
minor extent of deviation categories, EPA would not be required to ingtitute a fine for the multi-day
component of the penalty policy and, as aresult, the proposed multi-day penaty could be dropped. Id. at
16.

The Court’s Pendty Determination for Count |
Respondent argues that the potentia for harm should be minor and not major because the drums
were not damaged, incompatible wastes were not stored together, and it regularly shipped waste off-gte

°In its Reply Brief, Respondent argues generaly, that “EPA provides only conclusory and
arbitrary judtifications for the penalties it seeks to impose upon [Respondent]....”  Respondent does not
chdlenge the methods of cdculation in ether of its two briefs, except when arguing the economic
benefit caculations. See infratext at 10-11 (discussion of Respondent’ s assertions against EPA’s
caculation of economic benefits).



for disposdl. 1d. a 16. However, EPA, in determining that the potential for harm should be placed in the
moderate category, took those factors into account, noting that because Respondent stored incompatible
wastes separately, the containers were not damaged, and the mgjority of the drums were labeled as
hazardous waste, the potential for harm was not major.
Respondent’ sargument that thefact that it regularly shipped waste off-stefor digposal demonstratesitsgood
fatheffortsisnot persuasive, as Respondent repeatedly shipped waste off-site only after the 90 daysdlowed
by RCRA. The violations encompassed within Count | occurred on eight separate occasions, over four
years, and for periods of greater than 100 days on each of the occasions. Effortsto ship waste off-site for
disposd &fter, for example, storing it on-Site outside, for a period of 264 days without a permit or interim
satus, as Respondent did from June 16, 1995 to March 6, 1996, 174 days beyond the 90-day limit, or for
aperiod of 187 days, as Respondent did from October 11, 1997 to April 17, 1998, 97 days longer than
RCRA alows, do not appear to be attempts by Respondent to with comply with RCRA.X° Furthermore,
EPA points out that Respondent did not disclose its noncompliance to EPA or attempt to remedy the
violations prior to EPA’ s discovery of the violations during the inspections.

Based on the fact that the violations took place over severa years, for periods greater than 90 days
during each of those periods, without any apparent attempt to by Respondent to determine its obligations
under RCRA for disposa or to remedy the violations, the Court findsthat EPA was correct in its assessment
of the pendty caculated for the gravity component and the multi-day component of the pendty for Count |
of the Complaint.

With respect to the economic benefit penaty, Respondent maintains that EPA’s calculation is
“arbitrary” and“illegd.”*! Respondent’ sBrief a 20. Respondent criticizesthe methods used by Mr. Sheffetz
incalculaing the benefit, arguing that the determining costs by compounding Respondent’ s cash flows“at an
estimate of [Respondent’s] cost of capita to determine the present value of economic benefit, is flawed.

19t is also noted that despite EPA’ s notification to Respondent of its violations of RCRA §
3005 through its February 11, 1998 Notice of Violation, Respondent till failed to ship the drums of
hazardous waste off-gite for digposa until more than two months after such notice.

M Respondent makes this argument for the economic benefit calculations for dl three Counts of
the Complaint. See infratext at 17, 20.
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Respondent argues that accordingly, the penaty should be reduced from $325 to $233.

EPA, ontheother hand, emphasizesthat “ Respondent neither provided itsown expert testimony nor
attempted to discredit that of Mr. Sheffetz by submitting its own evidenceinto the record or cross examining
Mr. Sheffetz,” as both Respondent and EPA waived their right to a hearing. Complainant’s Reply Brief a
14. EPA notes tha the Court warned Respondent that walving its right to hearing would prevent
Respondent from being ableto oraly cross-examine EPA’ swithesses, and Respondent understood thisrisk.
Id. at n. 8.

The Court agreeswith EPA’sarguments that Respondent failed to provide its own expert testimony
and failed to submit its own evidence. Both parties waived their right to a hearing on this matter. Thus, at
least on the record, there is no basis to regect the economic benefit caculation performed by EPA.
Accordingly, the Court adopts EPA’s pendty caculation for Count | and imposes a penaty of $55,050.
COUNT II: EPA’s Penalty Cdculation for Count I
1. Gravity

In caculaing the gravity for Count I, EPA determined thet the violation fel within the moderate
potential for harm/moderate extent of deviation range of the pendty policy cell matrix, and again selected the
lowest end of the cdll’ srange, producing a pendty of $5,500. CX19 a 11. In thisinstance EPA chosethe
low-end of the cell matrix because Respondent did provide other training'? and had on file one copy of a
pamphlet describing proper hazardous waste management. CX19at 12. Sdlecting apendty at thelow-end
of the cell matrix, in EPA’ sview, also waswarranted dueto the“ smal proportion of hazardouswaste activity
conducted on-gte compared to the size and sophigtication of the facility.” 1d.; Complainant’ s Brief at 21.

A. Evauation of the Potentid for Harm

EPA determined therewasamoderate potentia for harm for this Count because Respondent did not
provide hazardouswaste management asrequired by 40 C.F.R. 8§ 265.16. CX19at 11; Complainant’ sBrief
at 20. EPA dated that “[h]ad employeesreceived thistraining, other violationsthat were discovered during

12See supratext at 4; See infratext at 14 (noting that Respondent conducted OSHA Hazard
Communication Training for facility personnd).
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the ingpection could have been avoided.” CX19 a 11. By not providing the training and annud updates,
EPA argues that moderate harm to the RCRA program occurred. EPA did not find the potentia for harm
to be minor because the lack of training placed facility personnel a an increased risk for exposure to the
hazardous waste, and because untrained personnel are more likely to contribute to accidental releases or
improper disposd, resulting in harm to the environment, through the mishandling of thewaste. EPA did not
find however, that there was amgjor potentia for harm because Respondent did provide the Occupational
Hedth & Safety Act (“OSHA™) Hazard Communication training to its employees. CX19 at 11-12.

B. Evduation of the Extent of Deviaion

EPA found the extent of Respondent’ s deviation from the requirements under 40 C.F.R. § 265.16
to be moderate because Respondent failed, in large part, to comply with them. CX19 at 12; Complainant’s
Brief at 21. EPA noted that Respondent did not complete the required training and did not have written
documentationof job descriptionsor of any related training that personnel may havecompleted. [d. A minor
extent of deviation was not selected dueto the fact that the Respondent failed to “ conduct any initia or annud
reviewsof the hazardouswaste management” practices, which contributed to Respondent’ s* noncompliance
withsevera other RCRA requirements.” Id. EPA did not however, concludethat the extent of deviationwas
magor because Respondent did conduct some hazardous communication training under OSHA. EPA
emphasizes that thistraining is not equivaent to the training required by RCRA. CX19 at 12.

2. Multi-day Component

As noted previoudy, the RCRA Pendty Policy directs EPA to impose amulti-day pendty whenthe
potential for harm and the extent of deviation fal within the moderate range. The multi-day pendty proposed
by EPA, $49,225, was cd culated using the same per day amount with theinflation adjustment and multiplying
that figure by 179. Thisfigure was viewed as an appropriate pendty to serve as a deterrent againgt future
violations. CX19 at 13; Complainant’s Brief at 22.

3. Economic Benefit of Noncompliance
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After determining that no other adjustments to the penalty were necessary, EPA evauated whether
Respondent received an economic benefit due to noncompliance. EPA concluded that Respondent
benefitted from its noncompliance by $19, 656 for Count I1. CX19 at 14; Complainant’ s Brief at 24. This
figurereflectsthe money saved by Respondent by failing to provide annud refresher training coursesfor eight
fadilityemployees®® CX19 at 14. Based on atable for annud training costsin an EPA publication entitled
“Edtimating Codts for the Economic Benefit for RCRA Noncompliance,” the benefit in 1997 dollars would
total $4,876.%* 1d.; Complainant’ sBrief a 24. EPA next adjusted thisfigureto 1999 dollars, caculating the
total economic benefit to be $19,656, which represents Respondent’ s savings over the five year period of

the violation from avoiding the costs of providing annud refresher training courses. 1d.

Respondent’ s Position Regarding the Penalty for Count 11

Respondent objectsto the pendty proposed for Count 11, arguing that the potentia for harmwasonly
minor, asit provided itsemployeeswith OSHA Hazard Communication Training in accordance with OSHA
regulaions and, for that reason, its failure to document this training should be considered only a minor
violation. Respondent’s Brief a 17. Additionaly, Respondent maintains that it made good faith efforts to
comply after it learned of the violation, by indtituting a Hazardous Waste Management training program. 1d.
at 18.®> Additionaly, EPA recognized that with respect to the extent of deviation, EPA found that it was
only moderate and not mgjor because of Respondent’ s use of OSHA training.

13According to Mr. Kemp's testimony, during an August 4, 1998 conversation he had with
Respondent’ s Safety and EPA Program Coordinator, Mr. Dan Freeman, Mr. Freeman determined that
elght employees would require the hazardous wadte training: Six generd facility laborers, one equipment
operator, and one supervisor.

14This cog reflects six laborers a $490 each, one equipment operator at $570, and one
supervisor at $1,386. CX19 at 14; Complainant’s Brief at 24.

15The gravity of the violation, according to Respondent should be considered minor and as
such, the gravity based pendlty should be $110. Respondent aso argues that the $110 figure should be
reduced to $66 for its dleged good faith efforts to comply. Respondent’s Brief at 17.
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The Court’s Pendty Determination for Count |1

The Court findsthat EPA’ s penalty calculation Count 11 isappropriate. Respondent made attempts
to remedy its violation after receiving notice of it, but did not do soimmediately. After EPA natified it of the
violaion by not implementing atraining program, Respondent did not devise or initiate a personnd training
program at any time prior to August 4, 1998, a period of gpproximately Sx months after it recelved notice
of the violation. Thus, while Respondent did correct its violtion, its dday in doing so demongrates to the
Court that Respondent was not expeditious in meseting its obligations for hazardous waste management.
Therefore its efforts do not evidence any good-faith efforts to comply with RCRA. Furthermore, while
Respondent argues that the economic benefit analysis was flawed, and that it should be reduced from $19,
656 to $18, 843, the Court finds no reason, upon reviewing the record, to deviate from EPA’s proposed
penaty for economic benefit.® Accordingly, for Count 11, the Court imposes the $74,381 pendlty, as
proposed by EPA.

COUNT Ill:  EPA’sPendty Caculation for Count 111
1. Gravity

In proposing the $20,858 pendty for Count 111, EPA found the potentia for harm to be minor and
the extent of deviation to bemoderate. Assuch, it calculated agravity based pendty in the amount of $550.
Thisfigure is the amount a the lowest end of the cell’s range for minor potentia for harm/moderate extent
of deviation/, after incluson of the 10% upward adjustment for inflation. CX19 at 15; Complainant’s Brief
at 26.
A. Evduation of the Potentid for Harm

EPA sdected aminor potentid for harm becauseit viewed Respondent’ suse of the OSHA Hazard
training program to somewhat decrease the risk of harm to employees and the environment. EPA notes that
Respondent also presented the OSHA Emergency Action Plan to EPA as its RCRA contingency plan.
CX19a 15. The OSHA plan, however, does not meet dl of the requirementsfor a contingency plan under
RCRA, as it falls to describe arrangements with local authorities, list emergency coordinators, or list

16See supratext at 12.
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emergency equipment. Id.; Complainant’s Brief a 25. Nonetheless, EPA determined that from the OSHA
Hazard Communication Training and the OSHA Emergency Action Plan, facility personnd “would likely have
knowledge asto what to do in agenerd emergency and how to evacuate thefacility if necessary.” 1d. EPA
did not select amoderate or mgjor potentia for harm because Respondent made the emergency responders
aware of the hazardous wagte at the facility. 1d. Also, as EPA took into congderation with the pendty
determinationfor the other two Counts, the proportion of hazardous waste activities conducted at thefacility
issmall compared to the size of the facility’ s overal operations. 1d.; Complainant’s Brief at 25-26.
B. Evduation of the Extent of Deviation

EPA found, however, that the extent of deviation was moderate because* Respondent’ s contingency
plan lacked severd important items of information required by 40 C.F.R. 8§ 265.42.” CX19 a 15;
Complainant’s Brief at 26,1 EPA did not find tha there was a mgor extent of deviaion because
Respondent did use the OSHA Emergency Action Plan, and “the RCRA regulation alowsfor amending an
existing contingency or emergency plan.” CX19 at16.
2. Multi-Day Component

Under the Penaty Policy, amulti-day penalty is discretionary for violations categorized as having a
minor potential for harm but with a moderate extent of deviation. Because Respondent continued its
hazardous waste activities at the facility after being notified of the violation without adding the required
dements to its contingency plan prior to August 4, 1998, EPA decided to caculate a multi-day pendty,
becausein its view Respondent’ s failure to remedly its violation in a expeditious fashion crested additiona
risks. CX19 at 16; Complainant’s Brief at 27. EPA arived a the multi-day pendty of $19,690 by
multiplying $110, which is the lowest end of the cell matrix for violationswith aminor potentia for harm and
a moderate extent of deviation, adjusted upward by 10% for inflation, by 179 days. CX19 at 16-17;
Complainant’s Brief at 27. The figure 179 was used again in this instance because Respondent was in
violation for “well over thetotal 180 days....” CX19 at 17; Complainant’s Brief at 27.

3. Economic Benefit of Noncompliance

17See supratext at 4-5 (listing the required items missing from Respondent’ s contingency plan).
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EPA cdculated an economic benefit of noncompliance of $618, an amount reflecting the money
Respondent saved asareault of itsfallure to have a contingency plan meeting al of the RCRA requirements
for aperiod of five years.

Respondent’ s Position Regarding the Pendlty for Count 111

Respondent contendsthat the pendty proposed for theviolaionsalegedin Count 111 isingppropriate.
Respondent’s Brief at 18-19. Specificaly, Respondent argues that, as with EPA’s determination that the
potential for harm wasminor, sotooitsextent of deviation from the RCRA requirementsfor contingency plans
was only minor, asit subgtantialy complied with the requirements. 1d. at 19. Respondent also maintainsthat
incalculating this pendty, EPA ignored its good faith effortsto comply with the contingency plan requirements
both prior to and after theinspection.®® 1d. Additiondly, after being notified of the violaions, Respondent
argues that it quickly updated its contingency plan to include the missing dementsrequired under RCRA, and
established a policy for updating the plan. 1d. at 18-19.

The Court’s Pendty Determination for Count 111

The Court finds no reason to deviate from the penaty proposed by EPA for this Count. While
Respondent did update its contingency plan to comply with the requirements under 40 C.F.R. Part 265, it did
not do so until August 1998, approximately six months after receiving notification from EPA astoitsviolation.
Thus Respondent’ seffortsto comply with thelaw took someextended time. Further, in caculating the pendty
EPA did not ignore the fact that Respondent substantidly had complied with the regulations. Accordingly,
Respondent’ seffortsfall to demongratethat it was making good faith effortsto comply. Onthe samegrounds
advanced for Counts | and |1, Respondent argues that the calculation for Count 111 dso is flawed.*®

18 Respondent contends that EPA ignored the fact that prior to receiving notice of violation, it
fulfilled many other requirements under 40 C.F.R. 88 265.50-52. Respondent’s Brief at 3, 19.

According to Respondent, the gravity based pendty should be $110 after placing the violation
in the minor/minor category and then it should be reduced to $66 to reflect Respondent’s alleged good
faith effortsto comply. 1d. at 19.

19See supratext at 12.
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The Court, however, for the reasons discussed previoudy, will not depart from EPA’s proposed
pendty for economic benefit as Respondent has not, on this record, countered EPA’ s anadlysis.
Accordingly, for Count 111 the Court imposes a civil penaty of $20,858.

Penalty and Compliance Order

A civil pendty in the amount of $150,289 is assessed againgt the Respondent. The Court aso orders
Respondent to take dl actionslisted in the Compliance Order sought by EPA, and according to the timetable
for such compliance, al asset forth a Paragraph 35 of the Complaint at subparagraphs (a), (b), (c), (d), (€).°

Payment of the full amount of the civil penalty assessed shdl be made within thirty (30) days after thisInitiad
Decisonbecomesafina order under 40 C.F.R. § 22.27(c). Payment shall be submitted by a certified check
or cashier’s check payable to the Treasurer, United States of Americaand mailed to:

Méelon Bank
EPA Region 7
Regiona Hearing Clerk
P.O.Box 360748M
Pittsburgh, PA 152521
A transmittal letter identifying the subject case and the EPA docket number, plus the Respondent’ sname
and address must accompany the check. Failure of the Respondent to pay the penaty within the prescribed
statutory time frame after entry of thefind order may result in the assessment of interest on the civil pendties.
Pursuant to 40 C.F.R. § 22.27(c), thisInitial Decison shdl becomeafina order forty-five (45) days after
its service upon the parties and without further proceedings unless (1) a party moves to reopen the hearing
within twenty (20) days after service of the Initial Decision, pursuant to 40 C.F.R. § 22.28(a); (2) an apped
to the EAB istaken from it by aparty to this proceeding, pursuant to 40 C.F.R. § 22.30(a), within thirty (30)

days after the Initid Decison is served upon the parties; or (3) the EAB dects, upon its own initiative, under

29T he authority to issue a Compliance Order appears at Section 3008(a)(1) of RCRA, 42
U.S.C. §6928(8)(1) and providesin relevant part: “...whenever on the basis of any information the
Adminigrator determines that any person has violated any requirement of this subchapter, the
Adminigtrator may issue an order ... requiring compliance immediatdy or within a specified time period
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40 CF.R. § 22.30(b), to review the Initid Decision.

William B. Moran
United States Administrative Law Judge

Dated: May 4, 2001

18



In the Matter of Titan Whed Corporation of lowa, Respondent
Docket No. RCRA-V1-98-H-0003

CERTIFICATE OF SERVICE

| certify that the Initial Decision, dated May 4, 2001 was sent thisday in the following manner to
the addressees listed below.

Maria Whiting-Bedle
Legd Staff Assgant

Dated: May 4, 2001
Origind By Regular Mail To:

Kathy Robinson
Regiond Hearing Clerk
U.S. EPA

901 North 5" Street
Kansas City, KS 66101

Copy By Regular Mall To:

Mike Gieryic, Esquire
Assgtant Regiona Counsel
U.S. EPA

901 North 5" Street
Kansas City, KS 66101

Copy By Certified Mail Return Recept To:

Sanley A. Reigd, Esquire
Mark E. Johnson, Esquire
Morrison & Heckker, LLP
2600 Grand Avenue
Kansas City, MO 64108

19



